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Appel I ant Robi nson appeals the district court’s award of
partial summary judgnent to Appellee Waste Managenent of Texas
(“Waste Managenent”). For the reasons di scussed bel ow, we AFFI RM

the judgnent of the district court.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



| . Background

Wast e Managenent hired Robi nson as a “hel per” in Novenber
1999. “Hel pers” assist the drivers of waste collection trucks by
riding along and picking up trash left at the curb by custoners.
In hopes of higher pay (and nost likely a nore desirable work
experience), Robinson wshed to becone a driver for Wste
Managenent. After inquiring about this position, Robinson |earned
that drivers had to have a commercial driver’s |icense and pass a
physi cal exam nation, including a drug test. However, interna
policy changes wi thin Waste Managenent | ater added the requirenent
of one year’s experience for all driver applicants. Robinson does
not dispute the fact of this policy change.

Robi nson asserts that she spoke to her imediate
supervi sor, Jason Stephens, nunerous tinmes about being pronpoted to
driver. According to Robinson, Stephens routinely prom sed that he
woul d schedul e Robi nson for the requi site physical exam nation, but
never actually did so. Robinson’s threats to report Stephens to
his superiors were allegedly net with threats from Stephens that he
would inform authorities of instances when Robinson failed to
appear at work without a valid excuse. Robinson also states that
several male enployees were scheduled for and received physica
exam nations pronptly after being hired, and were authorized to
work as drivers even without the requisite year of experience.
Under st andabl y, Robi nson was very upset by this course of events.
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However, before ever formally applying for a driver
posi tion, Robinson confronted Stephens and told himshe was going
to quit because she suffered discrimnation in seeking the driver
posi tion. She then quit her position at Waste Managenent and,
after conpleting the EEOCC adm ni strative process, filed suit.

On Novenber 27, 2002, Robinson sued Waste Managenent,
all eging that her fornmer enployer violated Title VII of the Guvil
Ri ghts Act of 1964 through gender discrimnation and constructive
di schar ge. Wast e Managenent noved for sunmmary judgnment on both
clains. On Septenber 18, 2003, the district court awarded summary
j udgnent to Waste Managenent on the constructive discharge claim
but denied the notion as to the gender discrimnation claim The
jury returned a verdict in favor of the plaintiff. After clerical
errors were corrected, judgnent was entered i n Robi nson’s favor for
$54, 096 for past lost income fromthe date of the adverse action to
resignation. The court then granted WAste Managenent’s notion for
j udgnent notwi thstanding the verdict. Fi nal judgnent awarded
Robi nson $1,056. She then appeal ed the sunmary judgnment award to
this court.?

1. Constructive D scharge Caim
We reviewa district court’s sunmmary j udgnent deci si on de

novo, using the sane standard as that court. See Gowesky v.

! Robi nson does not chal | enge t he awar d of judgnent notwi t hst andi ng t he
verdict to Waste Managenent, so that claimis waived and we do not address it.
See N.W Enters. Inc. v. Gty of Houston, 352 F.3d 162, 183 n.24 (5th Cr. 2003).
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Singing River Hosp. Sys., 321 F.3d 503, 506 (5th Cr. 2003); FeED.

R CGv. P. 56
Under Title VII, a resignation is actionable only where

that resignation anobunts to constructive discharge. See Brown v.

Ki nney Shoe Corp., 237 F.3d 556, 566 (5th Cr. 2001). Denon-

strating constructive discharge inposes a high burden. To carry
this burden, the plaintiff “nust offer evidence that the enployer
made the enployee’s working conditions so intolerable that a
reasonabl e enpl oyee would feel conpelled to resign.” Faruki V.
Parsons, 123 F. 3d 315, 319 (5th Cr. 1997). This approach conports
Wi th precedent and this court’s long-held policy viewthat “society
and the policies underlying Title VI will be best served if

wher ever possible, unlawful discrimnation is attacked within the

cont ext of existing enploynent rel ationshi ps.” Boze v. Branstetter,

912 F.2d 801, 805 (5th G r. 1990) (quoting Bourque v. Powell El ec.

Mg. Co., 617 F.2d 61, 66 (5th Cir. 1980)).

In the constructive di scharge i nquiry, the court exam nes
t he wor ki ng envi ronnent as a whole, and, to find for the plaintiff,
must conclude that the resignation was reasonable under all the

circunstances. Barrowv. New Oleans S.S. Ass’'n, 10 F. 3d 292, 297

(5th Gr. 1994). This holistic review of the workplace takes into
account only the specific conditions inposed by the enpl oyer; the
subjective state of mnd of the enployee is irrelevant. See Epps

V. NCNB Tex., 7 F.3d 44, 46 (5th Gr. 1993). More specifically,

this court |ooks to seven factors to help determ ne whether a

4



reasonabl e enployee in the plaintiff’s shoes would feel conpelled
toresign: (1) denotion; (2) reduction in salary; (3) reduction in
job responsibilities; (4) reassignnent to neni al or degradi ng worKk;
(5) reassignnent to work under a younger supervisor; (6) badgering,
harassnent, or humliation by the enpl oyer cal cul ated to encourage
the enployee’'s resignation;? and (7) offers of early retirenent
t hat woul d make t he enpl oyee worse of f regardl ess whet her the offer

is accepted. See Barrow, 10 F.3d at 297.

Considering the facts presented by Robinson at the
sunmary judgnent stage,® we conclude that the district court
properly awarded judgnent to WAste Managenent as to this claim

Assum ng the truth of Robinson’s allegations about the conduct of

St ephens and the conpany’s willingness to hire nmales who had not
met the one year work experience requi renent, she still cannot neet
the high bar required to prove constructive discharge. I n her

depositions, Robinson conceded that she quit because she was
frustrated at not obtaining the pronotionto driver. Additionally,

Robi nson never formally applied for the job. Wthout officially

2 Wth respect to this factor, we have held that proving constructive
di scharge requires a greater degree of harassnent than that required by a hostile
work environment claim See Brown v. Kinney Shoes, 237 F.3d at 566.

8 Robi nson repeatedly cites to evidence produced at trial in her brief.
This, of course, is wholly beyond the scope of our review of a sunmary judgnent
notion. See Quillory v. Dontar Indus. Inc., 95 F.3d 1320, 1327 (5th Cr. 1996)
(“Qur review of a granted notion for summary judgnent is limted to the evidence
available to the district court at the tine it ruled on the motion.”); 7547
Corporation v. Parker & Parsl ey Devel opnent Partners, L.P., 38 F.3d 211, 220 (5th
Cr. 1994) (“In reviewing a grant of sunmary judgnment to determ ne whether the
| aw was applied correctly, this court only considers papers that were before the
trial court.” (quoting Topalian v. Ehrnman, 954 F.2d 1125, 1131-32 n. 10 (5th Cir.
1992))).




seeking the position which she was supposedly denied, neither
Robi nson nor this court has any way of knowi ng whether Waste
Managenent ever intended to deny her the pronotion based on her
gender. Furthernore, Robinson declined to pursue other avenues to
| odge conplaints about her supervisor. A reasonabl e enpl oyee
would, at the very least, formally seek the position before

resigning, or at least seek to renmedy the situation with the

enpl oyer.

Addi tionally, Robinson alleges only 1 of the 7 factors
used in the constructive discharge analysis. Prong 6 — the
“hum liation factor” —is certainly alleged (and refl ects poorly on

Waste Managenent iif true), but falls far short of the |egal
standard for denonstrating constructive discharge. Nunmerous cases
inthis circuit have held that even repeated denials of pronotions
do not, in and of thenselves, denonstrate that a reasonable

enpl oyee would feel conpelled to resign. See, e.q., Brown v.

Ki nney Shoe Corp., 237 F.3d at 566; Landgraf v. USI Fil m Products,

968 F. 2d 427, 429-30 (5th Gr. 1992). Robinson’s allegations as to
gender harassnment inform but are not dispositive to, this inquiry,
whichislimted solely to whether a reasonabl e enpl oyee woul d f eel

conpelled toresignif she were in Robi nson’s shoes. Cf. Landgraf,

968 F. 2d at 429 (concluding that even where evidence is sufficient
to prove sexual harassnent and a hostile work environnent,
plaintiff had been unable to prove constructive discharge).
However, assum ng the all eged threats by Jason Stephens took pl ace,
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these incidents are not sufficient to make out a constructive

di scharge claim . Wbb v. Cardiothoracic Assocs. of North

Texas, P. A, 139 F.3d 532,539-40 (5th Cr. 1998) (affirmng an

award of summary judgnent to the enployer on a constructive
discharge claim in spite of the alleged fact that the plaintiff
was harassed, deneaned, and publicly humliated by a supervisor).
Furt hernore, Robinson has not put forward sufficient evidence to
denonstrate that her boss’s actions were cal culated to encourage
her resignation.

For all of these reasons, the judgnent of the district

court 1s AFFI RVED



